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Petitioner Sandra Merceri agrees with amicus Northwest 

Consumer Law Center. 

I. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The lower court’s refusal to issue the required show 

cause order mandated by CR 60(e) is a watershed 

departure impacting the public interest. 

Review is appropriate because, Northwest Consumer Law Center 

correctly concludes that Division One wholly reinvented the traditional 

duties of the trial court, when it approved the denial of a CR 60 motion 

without the required CR 60(e)(2) show cause hearing. RAP 13.4(b)(2);  

(b)(4). The trial court inexplicably flipped the presumption against the 

moving party, wholly undermining the due process procedures embedded 

in CR 60(e). White v. Holm, 73 Wn.2d 348, 438 P.2d 581 (1968), accord 

Pfaff v. State Farm Mutual Auto ins. Co., 103 Wn.App 829, 834, 14 P.3d 

837 (2000), review denied, 143 Wn.2d 1021, 25 P.3d 1019 (2001) (“White 

demonstrates that a trial court must take the evidence and reasonable 

inferences in the light most favorable to the CR 60 movant when deciding 

whether the movant has presented ‘substantial evidence’ of a ‘prima facie’ 

defense.”) Such a “watershed departure from prior practice” directly 

conflicts with this Court’s holdings. See In re Personal Restraint of: 

Arnold, 189 Wn.2d 1023, 408 P.3d 1091, 1092 (2017) (accepting review 

where an appellate decision was a “watershed departure that affects the 
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greater public interest.”)  

Mrs. Merceri agrees with Northwest Consumer Law Center that 

review should be accepted under RAP 13.4(b)(2). 

B. The Court of Appeals’ failure to overturn the trial 

court’s clear error will short circuit citizens’ post-

judgment constitutional due process rights to obtain 

post-judgment relief. 

“A decision that has the potential to affect a number of 

proceedings in the lower courts may warrant review as an issue of 

substantial public interest if review will avoid unnecessary litigation and 

confusion on a common issue.” In re Personal Restraint Petition of 

Flippo, 185 Wn.2d 1032, 380 P.3d 413, 414 (2016), citing State v. 

Watson, 155 Wn.2d 574, 577, 122 P.3d 903 (2005), review granted under 

the substantial public interest prong, RAP 13.4(b)(4). 

Since 1891, Washington law has required the full exercise of due 

process rights in a post-judgment setting. Trial courts to set a trial or show 

cause hearing1 to properly initiate the adversarial proceeding required by 

CR 60 and its predecessors. See Philip A. Trautman, Vacation and 

Correction of Judgments in Washington, 35 WASH. L. REV. 505, 523 

(1960) (analyzing the statutes and rules in existence before CR 60 was 

adopted, RCW 4.72.040, Rules of Pleading, Practice and Procedure 

 
1 As Northwest Consumer Law Center correctly concludes, the issue is whether the trial 

court must notice a hearing, not whether that hearing includes oral argument. See Amicus 

Memorandum at 4-5. 
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(“RPPP”) 60.04W, attached as Appendix A, also available at 

https://digitalcommons.law.uw.edu/wlr/vol35/iss4/6/), which have not 

changed the mandatory adversarial proceeding required by CR 60(e)). 

“RCW 4.72.040 provided for the trial of disputed issues of fact. To refuse 

to try such issues was error.” Trautman, supra, at 523. See also White v. 

Holm, supra. The lower court’s watershed departure will cause 

unnecessary confusion and litigation over a party’s constitutional due 

process rights in post-judgment proceedings.  

Mrs. Merceri agrees with Northwest Consumer Law Center that 

citizens will be adversely affected if the Supreme Court does not accept 

review. The hundreds of Washington cases addressing CR 60 since the 

rule was adopted by this Court in 1965 conservatively illustrate the 

potential adverse impact on Washington citizens.2 Once a lower court 

nullifies a Supreme Court rule, chaos and confusion will ensue.  

Even greater harm is the Court of Appeals’ nullification of this 

Supreme Court’s rule requiring due process procedures in post-judgment 

hearings. This blatant challenge to the Supreme Court’s rulemaking 

authority, if left unchecked, seriously erodes due process rulemaking 

authority and the Supreme Court’s protection afforded to all citizens of 

 
2 The undersigned conducted a search of legal databases, finding 951 cases in 

Washington that addressed CR 60 since its adoption by this Court in 1965. See Trautman, 

supra, for the large number of cases addressing CR 60’s predecessors before 1960. 

https://digitalcommons.law.uw.edu/wlr/vol35/iss4/6/
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this state. The sudden nullification of citizens’ rights presents an issue of 

overwhelming public interest.  

A decision to not accept review and to not correct the lower court’s 

nullification opens a Pandora’s box which will erode both the citizens’ 

right to justice and the Supreme Court’s role as the last resort for 

protecting those rights. As Justice Louis Brandeis stated in his dissenting 

opinion in Olmstead v. United States, 277 U.S. 438, 479, 48 S.Ct. 564 

(1928): 

The greatest dangers to liberty lurk in 

insidious encroachment by men of zeal, 

well-meaning but without understanding. 

II. CONCLUSION  

The Petition for Review should be granted.  

Respectfully presented this November 17, 2020. 

 

 /s/ Gordon Arthur Woodley     
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 /s/ Susan Lynne Fullmer  
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Attorneys for Petitioner 

 



Washington Law Review Washington Law Review 

Volume 35 
Number 4 Annual Meeting of the Washington 
State Bar Association 

11-1-1960 

Vacation and Correction of Judgments in Washington Vacation and Correction of Judgments in Washington 

Philip A. Trautman 
University of Washington School of Law 

Follow this and additional works at: https://digitalcommons.law.uw.edu/wlr 

Digital 

Commons 

Network 

Logo 

 Part of the Civil Procedure Commons 

Recommended Citation Recommended Citation 
Philip A. Trautman, Vacation and Correction of Judgments in Washington, 35 Wash. L. Rev. & St. B.J. 505 
(1960). 
Available at: https://digitalcommons.law.uw.edu/wlr/vol35/iss4/6 

This Article is brought to you for free and open access by the Law Reviews and Journals at UW Law Digital 
Commons. It has been accepted for inclusion in Washington Law Review by an authorized editor of UW Law Digital 
Commons. For more information, please contact cnyberg@uw.edu. 

Appendix A

https://digitalcommons.law.uw.edu/wlr
https://digitalcommons.law.uw.edu/wlr/vol35
https://digitalcommons.law.uw.edu/wlr/vol35/iss4
https://digitalcommons.law.uw.edu/wlr/vol35/iss4
https://digitalcommons.law.uw.edu/wlr?utm_source=digitalcommons.law.uw.edu%2Fwlr%2Fvol35%2Fiss4%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/584?utm_source=digitalcommons.law.uw.edu%2Fwlr%2Fvol35%2Fiss4%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uw.edu/wlr/vol35/iss4/6?utm_source=digitalcommons.law.uw.edu%2Fwlr%2Fvol35%2Fiss4%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:cnyberg@uw.edu




























































SUSAN L. FULLMER, ATTORNEY AT LAW

November 17, 2020 - 4:45 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   98932-0
Appellate Court Case Title: Sandra Merceri v. Bank of New York Mellon, et al.

The following documents have been uploaded:

989320_Briefs_20201117164055SC588368_6941.pdf 
    This File Contains: 
     Briefs - Answer to Amicus Curiae 
     The Original File Name was 2020-11-17 Response NWCLC amicus.pdf

A copy of the uploaded files will be sent to:

Amanda@nwclc.org
asoldato@klinedinstlaw.com
chenry@HDM-legal.com
ghensrude@klinedinstlaw.com
mwalsh@klinedinstlaw.com
pray@klinedinstlaw.com
susan@fullmerlaw.info
woodley@gmail.com

Comments:

Sender Name: Susan Fullmer - Email: susan@fullmerlaw.info 
Address: 
6523 CALIFORNIA AVE SW, #275 
SEATTLE, WA, 98136 
Phone: 206-567-2757

Note: The Filing Id is 20201117164055SC588368


	Vacation and Correction of Judgments in Washington

